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PROPOSED  RULES 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Education 
[  45  CFR  Part  122a  ] 

GRANTS  TO  STATE  EDUCATIONAL  AGEN¬ 
CIES  FOR  PROVIDING  PUBLIC  EDUCA¬ 
TIONAL  SERVICES  FOR  INDOCHINESE 
REFUGEE  CHILDREN 

Proposed  Rules  Implementing  Indochina 
Refugee  Children  Assistance  Act  of  1976 

AGENCY:  Office  of  Education,  HEW.' 
ACTION:  Proposed  rulemaking. 

SUMMARY:  The  purpose  of  this  docu¬ 
ment  is  to  implement  Title  n  of  “The 
Indochina  Refugee  Children  Assistance 
Act  of  1976."  Title  n  establishes  a  pro¬ 
gram  for  Federal  grants  to  State  educa¬ 
tional  agencies.  The  purpose  of  that  pro¬ 
gram  is  to  assist  local  educational  agen¬ 
cies  in  providing  public  educational  serv¬ 
ices  for  Indochinese  refugee  children. 

DATES:  All  written  comments  must  be 
received  not  later  than  July  5,  1977. 

ADDRESSES :  Comments  should  be  sent 
to  Refugee  Assistance  Task  Force,  U.S. 
Office  of  Education,  Rm.  3319-B,  ROB-3, 
7th  and  D  Sts.  SW,  Washington,  D.C. 
20202.  Written  comments  received  in  re¬ 
sponse  to  this  notice  will  be  available 
for  public  Inspection  at  the  U.S.  Office 
of  Education,  Room  2189,  FOB-6,  400 
Maryland  Avenue  6W.,  Washington, 
D.C.,  on  Mondays  through  Fridays  be¬ 
tween  8 : 30  am.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Mr.  James  H.  Lockhart  (written  in¬ 
quiries)  ,  Acting  Director,  Indochinese 
Refugee  Assistance  Program,  USOE, 
Room  2189,  400  Maryland  Avenue  SW., 
Washington,  D.C.  20202. 

Ms.  Mary  Ellen  Flynn  (oral  inquiries) , 
Education  Program  Specialist,  Indo¬ 
chinese  Refugee  Assistance  Program. 
Telephone  202-245-3081. 

SUPPLEMENTARY  INFORMATION: 
The  following  discussion  may  help  read¬ 
ers  to  better  understand  the  program 
and  certain  provisions  of  the  proposed 
regulations. 

A.  Background,  The  program  enacted 
toy  Title  n  of  Pub.  L.  94-405  Is  essen¬ 
tially  a  continuation  of  the  program 
enacted  on  May  23,  1975,  by  Pub.  L.  94- 
23,  "the  Indochina  and  Migration  Ref¬ 
ugee  Assistance  Act  of  1975,"  and  lm- 
plemented  by  the  regulations  in  45  CFR 
Part  122.  That  program  provided  for 
grants  by  the  Commissioner  directly  to 
local  educational  agencies  to  defray  the 
cost  of  providing  public  educational 
services  to  Indochinese  refugee  children. 
It  was  designed  as  a  transition  measure 
to  assist  local  educational  agencies  to 
absorb  Indochinese  refugee  children  into 
their  regular  educational  program,  and 
In  addition  to -enable  them  to  meet  the 
supplementary  educational  needs  of 
these  children  while  these  needs  were 


particularly  acute.  Pub.  L.  94-23  author¬ 
ized  grants  for  Federal  fiscal  year  1976 
and  fiscal  year  1977.  Congress  appropri¬ 
ated  funds  to  Implement  Pub.  L.  94-23 
in  fiscal  year  1976.  Congress  has  appro¬ 
priated  $18.5  million  to  implement  Title 
II  of  Pub.  L.  94-405,  the  program  to 
which  these  regulations  are  addressed. 

Title  EE  of  Pub.  L.  94-405  establishes 
a  program  for  the  period  from  July  1, 
1976,  through  September  30,  1977.  The 
paramount  differences  between  this  new 
program  and  the  program  established  by 
Pub.  L.  94-23  are : 

(1)  The  program  is  State  administered, 
whereas  under  Pub.  L.  94-23  program 
funds  were  granted  directly  by  the  Com¬ 
missioner  to  local  educational  agencies; 

(2)  In  this  program,  each  participat¬ 
ing  State  educational  agency  is  entitled 
to  funds  for  the  costs  of  administering 
the  program  in  an  amount  not  to  ex¬ 
ceed  1  percent  of  the  amount  to  which 
it  is  entitled  to  receive  for  making  funds 
available  to  local  educational  agencies  in 
that  State  for  carrying  out  the  program. 
Under  Pub.  L.  94-23,  each  State  educa¬ 
tional  agency,  although  not  charged  with 
administering  the  program,  was  entitled 
to  an  amount  not  to  exceed  5  percent  of 
the  total  of  the  amounts  to  which  local 
educational  agencies  in  that  State  were 
entitled. 

(3)  In  this  program,  participation  of 
non-public  school  children  is  mandatory, 
and  the  enabling  statute  authorizes  the 
Commissioner  to  arrange  to  serve  the 
children  if  the  State  is  prohibited  by  law 
from  providing  public  educational  serv¬ 
ices  for  children  enrolled  in  non-public 
schools.  Under  Pub.  L.  94-23  local  edu¬ 
cational  agencies  were  permitted,  but 
were  not  required,  to  serve  children  en¬ 
rolled  in  non-public  schools. 

B.  Entitlement.  The  regulations  pro¬ 
vide  for  grants  to  be  made  by  the  Com¬ 
missioner  of  Education  to  State  educa¬ 
tional  agencies,  and  through  them  to 
local  educational  agencies  which  are  pro¬ 
viding  public  educational  services  for  In¬ 
dochinese  refugee  children.  These  grants 
are  non-discretionary.  A  local  educa¬ 
tional  agency  will  qualify  for  a  subgrant 
if,  during  the  grant  period,  it  is  provid¬ 
ing  public  educational  services  to  at  least 
<me  Indochinese  refugee  child  aged  5 
through  17,  and  if  during  the  period  for 
obligation  of  funds  it  makes  available 
public  educational  services  for  all  refugee 
children  for  whom  it  receives  funds. 

It  should  be  noted  that  local  educa¬ 
tional  agencies  may  provide  services  to 
children  who  meet  the  definitions  of 
"child”  and  "Indochinese  refugee  child” 
under  §  122a.3.  In  regard  to  providing 
services,  “child”  may  Include  a  broader 
age  range  than  Is  used  in  reference  to 
"Indochinese  refugee  child”  in  the  stat¬ 
ute  and  the  regulations  for  computing 
entitlements.  For  the  purpose  of  com¬ 
puting  entitlements,  the  counting  -  of 
refugee  children  Is  limited  to  the  age 
range  of  5  through  17. 

In  this  program,  funds  will  be  “flowed 
through”  State  educational  agencies  to 


local  educational  agencies  based  on  the 
same  formula  which  was  provided  under 
Pub.  L.  94-23,  l.e.: 

(1)  $300  per  child  for  the  first  100 
Indochinese  refugee  children  aged  5  to 
17  enrolled  in  the  schools  of  the  school 
district,  or  for  the  number  of  such  chil¬ 
dren  comprising  1  percent  of  the  agency’s 
total  enrollment,  whichever  is  less;  and 

(2)  $600  for  each  such  child  in  excess  of 
100  or  in  excess  of  a  number  of  such  chil¬ 
dren  comprising  1  percent  of  the  agency’s 
total  enrollment,  as  the  case  may  be. 
(Although  the  statutory  language  in  Pub. 
L.  94-405  prescribing  the  formula  is 
somewhat  different  from  the  language 
used  in  45  CFR  Part  122  governing  the 
program  under  Pub.  L.  94-23,  the  formu¬ 
la  is  the  same.) 

Funds  are  generated  by  children 
receiving  public  educational  services 
from  local  educational  agencies  during 
the  period  from  July  1,  1976,  through 
September  30,  1978,  with  one  exception: 
grant  applicants  must  count  non-public 
school  children  who  would  be  provided 
services,  but  for  a  State  law  prohibiting 
the  applicant  from  serving  those  chil¬ 
dren.  This  exception  enables  non-public 
school  children  who  are  not  served  by 
the  local  educational  agencies  because 
of  a  legal  prohibition,  to  generate  funds 
so  that  they  may  be  served  by  arrange¬ 
ment  by  the  Commissioner.  Without  this 
type  of  provision,  it  will  be  difficult  to 
give  effect  to  the  statutory  requirement 
that  the  Commissioner  arrange  for 
services  to  non-public  school  children  in 
the  event  that  the  State  is  prohibited  by 
lawT  from  serving  the  children. 

C.  Use  of  funds.  Generally,  funds  pro¬ 
vided  under  this  program  may  be  used  by 
local  educational  agencies  for  providing 
both  basic  and  supplementary  educa¬ 
tional  services  to  Indochinese  refugee 
children.  However,  in  keeping  with  the 
customary  Congressional  understanding 
of  legislation  such  as  section  205(a)  (6) 
of  Pub.  L.  94-405,  the  use  of  funds  for 
non-public  school  children  is  limited  to 
supplementary  services. 

D.  Accountability.  Grant  recipients  are 
not  required  to  obtain  Federal  approval 
for  proposed  educational  projects  as  they 
are  in  the  various  existing  programs  of 
categorical  aid  for  elementary  and  sec¬ 
ondary  education,  and  they  are  not  re¬ 
quired  to  account  for  the  use  of  Federal 
funds  toy  relating  them  to  specific 
expenditure  items.  (However,  Pub.  L. 
94-405  does  prohibit  commingling  of 
funds  provided  for  the  use  of  non-public 
echoed  children  with  State  and  local 
funds.)  The  regulation  provides  that, 
during  the  period  for  obligation  of  funds 
(July  1,  1976-September  30,  1978),  a 
subgrant  recipient  is  required  to  make 
public  educational  services  available  to 
the  same  number  of  children  which  it 
counted  for  purposes  of  entitlement  to 
a  subgrant.  . 

This  provision  is  designed  to  ensure 
proper  accountability,  Le.,  that  the  grant 
funds  are  used  to  provide  public  educa- 
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tlonal  services  to  Indochinese  refugee 
children. 

E.  Comparable  services  for  children 
enrolled  in  public  schools.  A  local  educa¬ 
tional  agency  must,  as  a  condition  of 
eligibility,  make  public  educational 
services  available  to  Indochinese  refugee 
children  enrolled  in  public  schools  on  a 
basis  comparable  to  that  which  it  pro¬ 
vides  other  children  residing  in  the  areas 
where  the  Indochinese  refugee  children 
are  being  served.  This  is  another  require¬ 
ment  intended  to  ensure  that  all  of  the 
funds  received  by  subgrantees  are  used 
to  serve  Indochinese  refugee  children. 

P.  Periods  for  obligation  of  funds. 
Funds  for  this  program  must  be  obligated 
at  the  Federal  level  no  later  than 
September  30,  1977.  The  authorization 
for  this  program  expires  at  the  end  of 
September  30, 1977.  (Congress  has  speci¬ 
fied  that  section  414  of  the  General 
Education  Provisions  Act  (20  U.S.C. 
1226a) ,  which  automatically  extends  for 
an  additional  year  the  duration  or  au¬ 
thorization  for  Federal  education  pro¬ 
grams  which  otherwise  would  terminate, 
does  not  apply  to  this  program.  Pub.  L. 
94-482  section  327  (October  10,  1976)). 
State  educational  agencies  and  local 
educational  agencies  may  reimburse 
themselves  for  expenses  incurred  during 
the  period  from  July  1,  1976  through 
September  30,  1977,  for  providing  public 
educational  services  for  Indochinese 
refugee  children.  The  “Tydings  Amend¬ 
ment"  (section  412(b)  of  the  General 
Education  Provisions  Act  (20  U.S.C.1225 
(b) ),  which  applies  to  this  program, 
extends  the  period  of  obligation  for  State 
and  local  educational  agencies  through 
September  30, 1978. 

6.  Comments  on  notice  of  intent.  These 
regulations  have  not  been  published  pre¬ 
viously  in  the  Federal  Register.  On  No¬ 
vember  23,  1976,  the  Commissioner  of 
Education  published  in  the  Federal  Reg¬ 
ister  (41  FR  51652)  a  Notice  of  Intent 
to  publish  regulations.  This  Notice  de¬ 
scribed  the  program,  identified  some  po¬ 
tential  Issues  and  problems  in  adminis¬ 
tering  the  program,  and  invited  inter¬ 
ested  persons  to  submit  comments  or 
suggestions  to  the  Office  of  Education  on 
or  before  December  23,  1976.  The  Office 
of  Education  has  received  and  consid¬ 
ered  several  written  comments  submitted 
in  response  to  the  Notice  of  Intent.  Those 
comments,  and  the  Commissioner’s  re¬ 
sponses  to  them,  are  summarized  below. 
The  Office  of  Education’s  response  is 
given  after  each  comment. 

A.  Use  of  funds;  general. — Comment. 
A  commenter  suggested  that  funds  made 
available  under  this  part  should  be  used 
only  for  direct  instructional  services.  An¬ 
other  commenter  emphasized  the  impor¬ 
tance  of  the  use  of  these  funds  to  provide 
English  language  instruction. 

Response.  The  enabling  statute  and 
the  proposed  regulation  require  the 
funds  to  be  used  for  “public  educational 
services.”  (Subpart  G  of  the  regulation) . 
This  term  includes  English  language  and 
other  instruction.  As  is  pointed  out  in 
paragraph  5,  subparagraph  D  of  this 
introduction,  grant  and  subgrant  recip¬ 
ients  will  not  be  required  to  account  for 


these  funds  in  terms  of  their  use  for  any 
particular  expenditure  Item  (subject  to 
the  special  rules  concerning  use  of  funds 
for  nonpublic  school  children) .  However, 
they  must  provide  educational  services  to 
Indochinese  refugee  children  in  the  pe¬ 
riod  for  which  funds  are  available  for 
ogligation. 

B.  Participation  of  nonpublic  school 
children. — Comment.  One  commenter 
expressed  concern  that  the  constitutional 
prohibitions  against  aid  to  sectarian 
schools  be  scrupulously  observed,  and 
that  services  to  nonpublic  school  chil¬ 
dren  be  limited  to  certain  non-ins truc- 
tional  support  services. 

Response.  The  restrictions  stated  in 
section  205(a)  (6)  of  Pub.  L.  94-405  and 
§  122a. 31(b)  of  the  regulation  are  con¬ 
sistent  with  Supreme  Court  interpreta¬ 
tions  of  the  constitutional  prohibitions 
against  establishment  of  religion.  Sub¬ 
ject  to  these  restrictions,  funds  made 
available  to  local  educational  agencies 
may  be  used  to  provide  instructional 
services  to  non-public  school  children 
which  are  necessary  to  enable  them  to 
achieve  a  satisfactory  level  of  educa¬ 
tional  performance. 

Comment.  A  commenter  asked  if  it 
were  permissible  to  give  program  funds 
to  parochial  schools  by  subcontract  and 
let  those  schools  use  the  funds  as  they 
see  fit.  A  related  comment  was  to  the 
effect  that  the  determination  of  how  the 
funds  are  to  be  used  should  be  decided 
by  the  individuals  in  non-public  schools 
in  direct  consultation  with  the  local  edu¬ 
cational  agencies. 

Response.  Program  funds  may  not  be 
granted  to  non-public  schools,  but  only 
to  local  educational  agencies,  and  these 
funds  must  be  administered  by  the  local 
educational  agencies.  The  enabling  stat¬ 
ute  (Pub.  L.  94-405  section  205(a)(6) 
(iii) )  prohibits  subcontracting  for  serv¬ 
ices  with  a  non-public  school  or  religious 
organization.  Local  educational  agencies 
are  required  to  consult  with  appropriate 
non-profit  school  officials  with  respect 
to  services  to  be  provided  to  non-public 
school  children,  and  subject  to  the  re¬ 
strictions  of  the  enabling  statute  and 
section  122a.31(b)  of  the  regulation,  may 
determine  what  services  should  be  pro¬ 
vided. 

C.  Distribution  of  funds.  One  com¬ 
menter  recommended  that  States  should 
be  able  to  establish  programs  based  on 
a  minimum  grant  in  one  lump  sum  for 
distribution  as  they  see  fit. 

Response.  The  enabling  statute  (Pub. 
L.  94-405  section  205(a)  (3) )  requires 
State  educational  agencies  to  distribute 
funds  to  local  educational  agencies  in 
accordance  with  the  formula  established 
by  sections  202(b)  and  202(d)  of  that 
statute.  As  discussed  in  paragraph  5  in 
subparagraph  B  of  this  introduction,  this 
formula  prescribes  a  fixed  amount  per 
child,  depending  on  the  number  of  eli¬ 
gible  children  in  the  school  district  of 
the  eligible  agency  and  what  percentage 
of  the  total  enrollment  these  children 
comprise. 

D.  Application  procedure. — Comment. 
A  commenter  recommended  that  State 


educational  agencies  be  allowed  to  sub¬ 
mit  a  request  for  a  grant  more  than  once. 

Response.  The  regulation  (8  122a.l4) 
specifically  provides  that  a  State  educa¬ 
tional  agency  may  amend  its  application 
no  later  than  July  15.  1977  to  show  that 
it  is  entitled  to  additional  funds  based 
on  a  net  increase  in  the  number  of  eli¬ 
gible  ^children  being  served  in  the  local 
educational  agencies  of  that  State,  or  on 
a  redistribution  of  those  children  within 
the  State.  The  enabling  statute  (Pub.  L. 
94-405  section  202  (e) )  provides  that  no 
determination  made  by  the  Commis¬ 
sioner,  which  is  based  on  an  estimate  of 
the  number  of  eligible  children  in  a 
State,  shall  operate,  because  of  an  un¬ 
derestimate,  to  deprive  any  State  educa¬ 
tional  agency  of  its  entitlement  to  any 
payment  to  which  the  agency  would  be 
entitled  if  the  determination  had  been 
made  based  on  accurate  data. 

Comment.  A  commenter  recommended 
that  the  Office  of  Education  should  pro¬ 
vide  the  State  educational  agency  with 
a  simple  application  form  and  a  program 
report  form  the  local  educational  agen¬ 
cies  can  use. 

Response.  It  is  the  State  educational 
agency’s  responsibility  to  design  appro¬ 
priate  application  and  report  forms  for 
local  educational  agency  use,  and  to 
furnish  those  forms  to  the  local  educa¬ 
tional  agencies. 

E.  . Obligation  period. — Comment.  A 
commenter  recommended  that  funds 
should  be  available  retroactively  to  re¬ 
imburse  local  educational  agencies  for 
appropriate  expenditures  incurred  any 
time  after  the  start  of  the  fall  semester 
of  school  year  1977.  In  addition,  it  was 
suggested  that  program  funds  be  obli¬ 
gated  in  terms  of  contracted  services  for 
school  year  1977-1978. 

Response.  Grant  and  subgrant  recipi¬ 
ents  may  reimburse  themselves  for  obli¬ 
gations  incurred  beginning  with  July  1, 
1976.  What  constitutes  an  obligation  by 
a  State  or  local  grant  recipient  is  gov¬ 
erned  by  the  Office  of  Education  General 
Provisions  Regulations,  45  CFR  sec.  100b. 
55(c),  which  provides  in  pertinent  part: 

For  the  purposes  of  this  section,  an  obli¬ 
gation  of  funds  wiU  be  considered  to  have 
been  incurred  by  a  recipient  on  the  basis  of 
documentary  evidence  of  binding  commit¬ 
ments  for  the  acquisition  of  goods  or  prop¬ 
erty,  for  the  construction  of  facilities,  or  for 
the  performance  of  work.  However,  the  obli¬ 
gation  of  funds  for  personal  services,  for 
services  performed  by  public  utilities,  for 
travel,  and  for  the  rental  of  equipment  and 
facilities  shall  be  considered  to  have  been 
obligated  as  of  the  time  such  services  were 
rendered,  such  travel  was  performed,  and 
such  rented  equipment  and  facilities  were 
used,  respectively. 

It  is  questionable  whether,  under  this 
provision,  a  contract  for  instructional 
services  can  be  considered  an  obligation 
as  of  the  time  of  the  contract.  This  ques¬ 
tion  will  be  discussed  more  fully  in  the 
introduction  to  the  final  regulation  gov¬ 
erning  this  program.  In  the  meantime, 
subgrant  applicants  should  assume  that 
obligation  of  funds  for  instructional 
services  takes  place  at  the  time  the 
services  are  performed,  regardless  of 
whether  those  services  are  performed 
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under  an  employment  relationship  with 
the  subgrant  recipient,  or  under  a  con¬ 
tract. 

It  should  be  noted  that,  as  pointed  out 
In  paragraph  5,  subparagraph  F  of  this 
Introduction,  the  “Ty dings  Amendment” 
permitting  “carry-over”  of  unused  funds 
from  fiscal  year  1977  to  1978,  applies  to 
this  program. 

Note:  It  Is  hereby  certified  that  this  pro¬ 
posed  rule  has  been  screened  pursuant  to 
Executive  Order  No.  11821,  and  does  not  re¬ 
quire  an  Inflationary  Impact  Evaluation. 

Dated:  March  17, 1977. 

William  F.  Pierce, 

Acting  UJS. 

Commissioner  of  Education. 

Approved:  May  21, 1977, 

Joseph  A.  Califano,  Jr, 

Secretary  of  Health,  Education, 
and  Welfare. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.596,  Indochinese  Refugee  Children  Pro¬ 
gram.) 

It  Is  proposed  to  amend  Title  45  by 
the  addition  of  Part  122a  to  read  as  set 
forth  below: 

Subpart  A — General 

Bee. 

122a.l  Scope  of  part. 

122a.2  Applicability  of  General  Provisions 
Regulations  for  Office  of  Educa¬ 
tion  Programs. 

122a. 3  Definitions. 

Subpart  B — Eligibility  of  State  Educational 
Agencies  for  Grants  and  Amount  of  Entitlement 

122a.4  Eligibility. 

122a. 5  Maximum  entitlement;  States  other 

than  American  Samoa,  the  Virgin 
Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands. 

122a.6  Entitlements  for  American  Samoa. 

the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 
122a.7  Reduction  for  amounts  received 
under  1975  Act. 

122a .8  Allocation  of  appropriations. 

122a.9  Data  for  computing  State  entitle¬ 
ments. 

122a. 10  State  entitlement  for  administra¬ 
tion  of  programs. 

Subpart  C — State  Educational  Agency 
Applications 

122a.ll  Application  procedure. 

122a.  12  State  application  for  use  of  unobli¬ 
gated  funds. 

122a. 13  Approval  by  the  Commissioner  of 
State  applications. 

122a.  14  Amendments  to  State  applications 
for  the  period  July  1, 1976  through 
September  30,  1977  based  on  a  net 
Increase  or  redistribution  In  num¬ 
ber  of  children. 

122a.  15  State  administration. 

122a. 16  Withholding  payments  for  noncom¬ 
pliance. 

Subpart  D — Eligibility  of  Local  Educational  Agen¬ 
cies  for  Subgrants  and  Amounts  of  Entitlement 

122a.l7  Eligibility. 

122a.l8  Maximum  entitlements. 

122a. 19  Reductions  for  amount  received 
under  Pub.  L.  94-23. 

122a.20  Ratable  reduction. 

Subpart  E — Local  Educational  Agency 
Applications 

122a.21  Application  procedure. 

122a. 22  Non  public  elementary  and  second¬ 
ary  school  children  to  be  counted. 


Bee. 

122a.23  State  educational  agency’s  review  of 
applications. 

Subpart  F — Records  and  Reports  Required  by  the 
Commissioner 

122a.24  Records  required  of  State  and  local 
educational  agencies. 

122a .25  Retention  of  records. 

122&.26  Annual  performance  report  by  State 
educational  agency. 

Subpart  G — Use  of  Funds 
122a.SH  General. 

122a. 28  Public  educational  services  to  be 
provided  during  period  of  obliga¬ 
tion. 

122&.29  Use  of  funds  for  public  school  chil¬ 
dren. 

122a.30  Comparable  services  required  for 
children  enrolled  In  public  schools. 
122a.31  Use  of  funds  for  nonpubllc  school 
children. 

122&.32  Waiver  of  requirement  for  partici¬ 
pation  of  nonpubllc  school  chil¬ 
dren. 

Authority  :  Title  n.  Pub.  L.  94-405,  unless 
otherwise  noted. 

Subport  A — General 
§  122a. 1  Scope  of  part. 

This  part  governs  projects  for  which 
funds  are  provided  under  Title  n  of  the 
Indochina  Refugee  Children  Assistance 
Act  of  1976,  Pub.  L.  94-405,  Sections  201- 
208  (hereafter  referred  to  as  Title  II), 
for  financial  assistance  made  available 
through  State  educational  agencies  to 
local  educational  agencies  to  be  used  for 
public  educational  services  for  Indo¬ 
chinese  refugee  children,  (The  text  of 
Title  n  is  contained  in  full  in  the  ap¬ 
pendix  to  this  part.) 

(Pub.  L.  94-405,  Title  II) 

§  122:1.2  Applicability  of  general  provi- 
>ions  regulations  for  Office  of  Edu¬ 
cation  programs. 

The  following  provisions  contained  in 
Subchapter  A  of  this  Chapter  apply  to 
assistance  under  this  part: 

(a)  Part  100,  §  100.1  (except  as  other¬ 
wise  provided  In  this  section) ;  and 

(b)  Part  100b  (except  §  100b .35(b) ,  and 
Subparts  H,  L  and  M) . 

(Pub.  L.  94-405,  Title  II;  20  U.S.C.  1221e-3 
(a)(1);  1232c  (a)  and  (b);  1232d;  31  U.S.C. 
200;  42  U.S.C.  2000d) 

§  122a. 3  Definitions. 

As  used  in  this  part: 

“Child”  means  any  child  who  is  within 
the  age  limits  for  which  the  applicable 
State  is  required  or  permitted  to  provide 
free  public  elementary  and  secondary 
school  education  in  grades  kindergarten 
through  12,  except  that  “child”  does  not 
include  a  person  enrolled  only  in  adult 
education  courses. 

(Pub.  L.  94-405,  Sections  201,  203) 

"Free  public  education”  means  educa¬ 
tion  which  Is  provided  at  public  expense, 
under  public  supervision  and  direction 
without  tuition  charge,  and  which  is  pro¬ 
vided  as  elementary  or  secondary  school 
education  in  grades  kindergarten  through 
12  in  the  applicable  State. 

(Pub.  L  94-405,  Section  203) 


“Public  educational  services”  means: 
(a)  Free  public  education  in  the  case  of 
children  enrolled  In  elementary  or  sec¬ 
ondary  public  schools,  and 
.  (b)  Publicly  supported  educational 
services  in  the  case  of  children  enrolled 
in  elementary  or  secondary  non-public 
schools. 

(Pub.  L.  94-405,  Sections  203,  205) 

As  used  In  this  part,  the  following 
terms  have  the  meaning  given  to  them 
in  section  201(b)  of  Pub.  L.  94-405  (see 
Appendix) ; 

Commissioner 
Elementary  school 
Indochinese  refugee  children 
Local  educational  agency 
Secondary  school 
State 

State  educational  agency 

Elementary  or  secondary  nonpubllc  schools 

(Pub.  L.  94—405,  Section  201(b)) 

Subpart  B — Eligibility  of  State  Educational 
Agencies  for  Grants  and  Amount  of 
Entitlement 

§  122a.4  Eligibility. 

A  State  educational  agency  of  any 
State  is  eligible  to  apply  for  a  grant  under 
this  part  for  the  period  from  July  1, 1976 
to  September  30,  1977,  if  the  Commis¬ 
sioner  determines  that  during  that  period 
there  are  or  were  one  or  more  Indochi¬ 
nese  Refugee  children  aged  5  to  17  re¬ 
ceiving  public  educational  services  under 
the  supervision  of  a  local  educational 
agency  or  local  educational  agencies  in 
that  State. 

(Pub.  L.  94-405,  Section  202) 

§  122a. 5  Maximum  entitlement ;  States 
other  than  American  Samoa,  the  Vir¬ 
gin  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands. 

The  maximum  amount  to  which  a 
State  educational  agency  of  each  State 
other  than  American  Samoa,  the  Virgin 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands  Is  entitled  under  this  part 
is  the  amount  prescribed  by  section  202 
(b)  of  Pub.  L.  94-405. 

(Pub.  L.  94-405,  Section  202(b) ) 

§  122ii.6  Entitlements  for  American 
Samoa,  the  Virgin  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands. 

The  maximum  amount  to  which  each 
of  the  jurisdictions  of  American  Samoa, 
the  Virgin  Islands,  and  the  Trust  Terri¬ 
tory  of  the  Pacific  Islands  is  entitled  is 
the  same  as  the  amount  prescribed  for 
other  States  by  section  202(b)  of  Pub.  L. 
94-405.  However,  the  aggregate  entitle¬ 
ments  for  these  jurisdictions  may  not  ex¬ 
ceed  an  amount  equal  to  1  percent  of  the 
aggregate  entitlements  of  other  States 
under  section  122a.5.  If  the  aggregate 
maximum  entitlements  for  these  juris¬ 
dictions  exceeds  the  1  percent  limitation, 
the  entitlement  of  each  of  those  jurisdic¬ 
tions  is  reduced  proportionately  until 
that  aggregate  entitlement  of  those  Ju¬ 
risdictions  does  not  exceed  the  1  percent 
limitation. 

(Pub.  L.  94  -405,  Section  202(c)) 
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§  122a. 7  Reduction  for  amounts  re¬ 
ceived  under  1975  Act. 

Despite  any  other  provision  of  this  sub- 
part,  no  State  educational  agency  is  en¬ 
title  to  receive  a  grant  in  excess  of  the 
amount  to  which  that  agency  would 
otherwise  be  entitled  under  this  subpart 
minus  the  sum  of  the  amounts  received 
by  the  local  educational  agencies  of  that 
State  and  by  that  State  educational 
agency  under  the  Indochina  Migration 
and  Refugee  Assistance  Act  of  1975  (Pub. 
L.  94-23). 

(Pub.  L.  94-405,  Section  203 ( a) ) 

§  122a. 8  Allocation  of  appropriations. 

The  Commissioner  allocates  sums  ap¬ 
propriated  for  payments  under  Title  n 
in  accordance  with  the  provisions  of  sec¬ 
tion  204  of  Title  n  governing  ratable  re¬ 
ductions  and  increases  necessitated  by 
appropriations. 

(Pub.  L.  94-405,  Section  204) 

§  122a. 9  Data  for  computing  State  en¬ 
titlements. 

The  Commissioner  determines  State 
educational  agency  entitlements  under 
this  subpart  in  accordance  with  the  data 
requirements  of  section  202(a)  of  Title 

n. 

(Pub.  L.  94-405,  Section  202(e) ) 

§  122a.  10  State  entitlement  for  adminis¬ 
tration  of  programs. 

The  Commissioner  is  authorized  to  pay 
to  each  State  educational  agency  an  ad¬ 
ditional  amount  equal  to  the  amount  ex¬ 
pended  by  it  for  the  proper  and  efficient 
administration  of  its  functions.  However, 
the  total  of  these  payments  for  any  pe¬ 
riod  may  not  exceed  1  percent  of  the 
amount  which  that  State  educational 
agency  is  entitled  to  receive  for  that 
period. 

(Pub.  L.  94-405,  Section  206(b) ) 

Subpart  C — State  Educational  Agency 
Applications 

§  122a.  11  Application  procedure. 

(a)  Required  submittals.  Any  State 
wishing  to  participate  in  Title  n  shall 
submit  through  its  State  educational 
agency  to  the  Commissioner  no  later 
than  July  15,  1977: 

(1)  The  general  application  required 
by  section  434(b)(1)(A)  of  the  General 
Education  Provisions  Act  and  part  100b, 
S  100b.l7  of  this  Chapter;  and 

(2)  The  application  required  by  sec¬ 
tion  205  of  Title  n.  The  application  re¬ 
quired  by  section  205  of  Title  n  (herein¬ 
after  referred  to  as  "State  application”) 
constitutes  the  annual  program  plan  re¬ 
quired  by  section  434(b)  of  the  General 
Education  Provisions  Act  and  by  Part 
100b,  §  100b. 18  of  this  Chapter. 

(b)  Content  of  State  application.  The 
State  educational  agency  shall  include  in 
its  State  application: 

(1)  The  information  and  assurances 
required  by  section  205(a)  of  Title  II; 

(2)  An  assurance  that  the  State  edu¬ 
cational  agency  will  comply  with  Title 
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n,  the  regulations  in  this  part  and  the 
applicable  provisions  of  part  100b  of  this 
Chapter;  . 

(3)  A  statement  describing  the  pur¬ 
pose  for  which  Federal  funds  will  be  ex¬ 
pended  under  Title  n  during  the  fiscal 
year  for  which  the  State  application  is 
submitted; 

(4)  A  certificate  by  the  appropriate 
State  legal  officer  to  the  effect  that  the 
agency  submitting  the  application  has 
the  authority  under  State  law  to  perform 
the  duties  and  functions  of  a  State  edu¬ 
cational  agency;  and 

(5)  Information  showing,  for  each 
local  educational  agency  which  has  ap¬ 
plied  or  is  expected  to  apply  to  the  State 
educational  agency  for  a  subgrant  under 
subp&rt  D: 

(i)  The  name  of  the  local  educational 
agency; 

(ii)  The  total  number  of  children  en¬ 
rolled  in  the  public  elementary  and  sec¬ 
ondary  schols  of  that  agency; 

(ill)  The  number  of  Indochinese  ref¬ 
ugee  children  age  5  to  17  who  have  re¬ 
ceived,  or  who  will  receive,  public  educa¬ 
tional  services  under  the  supervision  of 
that  agency  in  the  period  from  July  1, 
1976  through  September  30,  1978  (in¬ 
cluding  children  enrolled  in  elementary 
and  secondary  non-public  schools  who 
are  counted  by  the  local  educational 
agency  under  §S  122a.21(b)  (5)  and 
122a.22(b) ) ;  and 

(lv)  The  amount  of  funds  which  the 
State  educational  agency  is  requesting 
for  use  in  each  local  educational  agency. 

The  State  educational  agency  shall  base 
the  information  required  by  (ii),  (ill) , 
and  (iv)  on  actual  satisfactory  data,  to 
the  extent  that  this  data  is  available  at 
the  time  the  State  educational  agency 
submits  its  application.  If  this  data  is 
not  available  at  the  time  the  State  edu¬ 
cational  agency  submits  its  application, 
it  may  base  its  information  on  reliable 
estimates. 

(Pub.  L.  94-405,  Sections  202(b),  205(a); 
20  US.C.  1232(b)) 

§  122a.  12  State  application  for  use  of 
unobligated  funds. 

In  cases  where  the  entire  amount  of 
funds  made  available  to  a  State  educa¬ 
tional  agency  under  this  part  for  the 
period  July  1,  1976  through  September 
30,  1977,  have  not  been  obligated  by 
educational  agencies  in  that  State  by 
the  end  of  September  30,  1977,  those 
funds  may  be  obligated  during  the  period 
from  October  1,  1977,  through  Septem¬ 
ber  30,  1978,  but  only  if  the  State  edu¬ 
cational  agency  submits  to  the  Commis¬ 
sioner  a  separate  State  application  for 
the  use  of  those  funds,  and  the  Com¬ 
missioner  approves  that  application.  The 
State  educational  agency  shall  conform 
this  application  to  all  the  requirements 
of  this  part  governing  State  applications, 
except  that  the  State  educational  agen¬ 
cy  is  not  required  to  include  the  informa¬ 
tion  required  by  I  I22a.21(b)  (5). 

(Pub.  L.  94-405,  Sections  202(b),  205(a);  20 
UJS.C.  1225(b));  20  UJS.C  1232c(b)) 
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§  122a.  13  Approval  by  the  Commis¬ 
sioner  of  State  applications. 

(a)  General.  The  Commissioner  shall 
approve  a  State  application  submitted 
under  this  part  if  the  Commissioner  de¬ 
termines  that  the  application  meets  the 
requirements  of  Title  n.  the  regulations 
of  this  part,  and  applicable  regulations 
of  Part  100b  of  this  Chapter. 

(Pub  L.  94-405,  Section  205(b);  20  US.C. 
I221e-3(a)  (1)) 

(b)  Notice  and  opportunity  for  hear¬ 
ing.  The  Commissioner  may  not  finally 
disapprove  (in  whole  or  in  part)  a  State 
application  of  a  State  educational  agen¬ 
cy  submitted  under  this  part,  except 
after  reasonable  notice  and  opportunity 
for  a  hearing  on  the  record  to  that 
agency. 

(Pub.  L.  94-405,  Section  205(b)) 

(c)  Effective  date  of  State  application. 
A  State  application  approved  by  the 
Commissioner  under  this  part  is  effective 
from  the  first  day  on  which  an  Indo¬ 
chinese  refugee  child  or  children  re¬ 
ceived  public  educational  services  under 
the  supervision  of  a  local  educational 
agency  or  agencies  in  that  State  except 
that  no  State  application  approved  un¬ 
der  this  part  is  effective  earlier  than  July 
1,  1976. 

(Pub.  L.  94-405.  Section  302(a);  20  U.S.C. 
1221e-3(a) (1) ) 

§  122a.  14  Amendments  to  State  applica¬ 
tions  for  the  period  July  1,  1976 
through  September  30,  1977  based 
on  a  net  increase  or  redistribution  in 
number  of  children. 

The  State  educational  agency  shall  no 
later  than  July  15,  1977  amend  its  State 
application  for  the  period  July  1,  1976 
through  September  30,  1977  for  the  fol¬ 
lowing  purposes: 

(a)  TO  provide  actual  data  for  the 
purpose  of  computing  entitlements  un¬ 
der  this  subpart  in  cases  where  its  origi¬ 
nal  State  application  had  provided  esti¬ 
mates,  or 

(b>  To  provide  appropriate  data  re¬ 
flecting  a  new  increase  in  the  number  of 
Indochinese  refugee  children  aged  5  to 
17  which  have  received,  or  will  receive, 
public  educational  services  under  the 
supervision  of  the  local  educational 
agencies  of  that  State,  or  a  redistribu¬ 
tion  of  those  Indochinese  refugee  chil¬ 
dren  in  the  State. 

(Pub.  L.  94-405,  Section  202:  20  U.8.C.  1221e- 
3(a)(1)) 

§  122a.  15  State  administration. 

The  State  educational  agency  for  a 
State  for  which  the  Commissioner  has 
approved  a  State  application  under  this 
part  is  responsible  for  the  proper  and  ef¬ 
ficient  performance  of  the  duties  of  that 
agency  under  Title  II,  including  com¬ 
pliance  with  its  assurances  to  the  Com¬ 
missioner,  and  the  review  and  approval 
of  local  educational  agency  applications 
in  accordance  with  Subparts  D  and  E. 
(Pub.  L.  94-405,  Section  205(a) ) 
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§  122a.  16  Withholding  payments  for 
noncomplianee. 

The  Commissioner  shall,  subject  to  the 
requirements  of  section  207  of  Pub.  L. 
94-405,  withhold  payments  under  this 
part  to  any  State  educational  agency  if 
the  Commissioner  finds  that  there  has 
been  a  failure  to  meet  the  requirements 
of  Title  n. 

(Pub.  L.  94—405,  Section  207) 

Subpart  D— Eligibility  of  Local  Educational 

Agencies  for  Subgrants  and  Amounts  of 

Entitlement 

§  122a. 17  Eligibility. 

A  local  educational  agency  in  any  par¬ 
ticipating  State  is  eligible  to  apply  for  a 
subgrant  under  this  part  for  a  fiscal  year 
if  the  State  educational  agency  deter¬ 
mines  (m  the  basis  of  satisfactory  infor¬ 
mation  that: 

(a)  The  local  educational  agency  is 
providing  public  educational  services  to 
at  least  one  Indochinese  refugee  child 
aged  5  to  17 ;  and 

(b)  The  local  educational  agency  (ex¬ 
cept  as  provided  in  §  122a. 22  (b) )  is  pro¬ 
viding  or  will  provide  in  the  period  of  ob¬ 
ligation  for  State  and  local  funds,  public 
educational  services  to  the  same  number 
of  Indochinese  refugee  children  who  are 
counted  under  §  122a.21  (b)  for  the  pur¬ 
pose  of  computing  its  entitlement. 

(Pub.  L.  94-406,  Sections  202(b)  (1)  and  205 

(•)  (3)-) 

§  122a.  18  Maximum  entitlements. 

Hie  maximum  amount  of  the  sub¬ 
grant  to  which  a  local  educational 
agency  is  entitled  under  this  part  for 
the  period  beginning  July  1,  1976,  and 
ending  September  30,  1977,  is  equal  to 
the  sum  of : 

(a)  The  number  of  Indochinese  refu¬ 
gee  children  aged  5  to  17  inclusive  who 
have  received,  or  who  will  receive,  public 
educational  services  under  the  supervi¬ 
sion  of  that  local  educational  agency  in 
the  period  from  July  1,  1976  through 
September  30,  1978;  multiplied  by  the 
lesser  of: 

(1)  $300  for  each  of  the  first  one  hun¬ 
dred  of  these  children  who  are  furnished 
public  educational  services  under  the 
supervison  of  that  agency,  or 

(2)  If  the  number  of  these  children 
equals  or  exceeds  1  percent  of  the  total 
number  of  children  enrolled  in  the 
schools  of  that  agency,  $300  for  each 
child  in  that  1  percent  who  is  furnished 
such  services  under  the  supervision  of 
that  agency;  and 

(b)  $600  for  each  additional  child  in 
excess  of  one  hundred  such  children,  or 
in  excess  of  such  1  percent,  as  the  case 
may  be,  being  furnished  public  educa¬ 
tional  services  under  the  supervision  of 
that  agency. 

(Pub.  L.  94-406,  Sections  202(b)  (1)  and  205 
(*)(*)•) 

§  122a.  19  Reductions  for  amounts  re¬ 
ceived  under  Pub.  L.  94—23. 

Despite  the  provisions  of  f  122a. 18,  no 
local  educational  agency  is  entitled  to  re¬ 
ceive  a  grant  for  any  period  in  excess  of 
the  amount  equal  to  the  amount  to  which 


that  agency  would  otherwise  be  entitled 
under  this  subpart  for  that  period  minus 
the  sum  of  the  amount  received  by  that 
agency  for  that  period  under  the  Indo¬ 
china  Migration  and  Refugee  Assistance 
Act  of  1975  (Pfib.  L.  94-23) . 

(Pub.  L.  94-405,  Sections  202(b)(1),  202(d), 
and  205(a)  (3).) 

§  12 2a .20  Ratable  reduction. 

The  State  educational  agency  shall 
ratably  reduce  the  amounts  to  which  lo¬ 
cal  educational  agencies  are  entitled  un¬ 
der  $  122a.l8  to  the  extent  necessary  to 
bring  the  aggregate  of  those  amounts 
within  the  limits  of  the  State  educational 
agency’s  entitlement. 

(Pub.  L.  94-405,  Sections  202(b)  (1),  202(c) 
(2)  and 205(a) (3).) 

Subpart  E — Local  Educational  Agency 
Applications 

§  122a .21  Application  procedure. 

(a)  General.  A  local  educational  agen¬ 
cy  which  wishes  to  receive  a  subgrant 
under  this  part  shall  file  an  application 
for  a  subgrant  with  the  State  educational 
agency. 

(b)  Content  of  application.  The  State 
educational  agency  shall  require  each  lo¬ 
cal  educational  agency  applying  for  a 
subgrant  under  this  part  to  include  in 
its  application  sufficient  information  and 
assurances  to  enable  the  State  educa¬ 
tional  agency  to  make  the  assurances  re¬ 
quired  by  section  434(b)  (1)  (A)  of  the 
General  Education  Provisions  Act  and 
assurances  required  by  section  205(a)  of 
Pub.  L.  94-405.  In  addition  the  State 
educational  agency  shall  require  the  lo¬ 
cal  educational  agency  to  include  in  its 
application  the  following  data : 

(1)  The  total  number  of  children  en¬ 
rolled  in  the  public  elementary  and  sec¬ 
ondary  schools  of  that  agency; 

(2)  The  total  number  of  Indochinese 
refugee  children  aged  5  to  17  in  the  ap¬ 
plicant’s  district  who  are  enrolled  in 
non-public  elementary  and  secondary 
schools; 

(3)  The  total  number  of  Indochinese 
refugee  children  aged  5  to  17  enrolled  in 
the  public  elementary  and  secondary 
schools  of  that  agency  to  whom  the  agen¬ 
cy  is  providing,  or  will  provide,  public 
educational  services  in  the  period  from 
July  1, 1976  through  September  30, 1978; 

(4)  The  total  number  of  Indochinese 
refugee  children  enrolled  in  elementary 
and  secondary  non-public  schools  in  the 
applicant’s  district  to  whom  that  agency 
has  provided  or  will  provide  public  ed¬ 
ucational  services  during  the  period  July 
1,  1976  through  September  30,  1978;  and 

(5)  Hie  number  of  Indochinese  refu¬ 
gee  children  (including  nonpublic  school 
children)  for  whom  funds  are  being  re¬ 
quested  pursuant  to  this  section. 

(Pub.  L.  94-406,  Sections  202  (b),  (c).  and 
(e)  and  206(a)  (3)  and  (6);  20  UA.C.  1232 
c(b)(l)(A).) 

§  122a. 22  Nonpublic  elementary  and 
secondary  school  children  to  be 
counted. 

(a)  For  the  purpose  of  S122a.21(b) 
(5) ,  a  local  educational  agency  shall  in¬ 
clude  those  children  enrolled  in  the  ele¬ 


mentary  and  secondary  non-public 
schools  of  its  agency: 

(1)  For  whom  it  is  required  by  section 
205(a)  (6)  of  Pub.  L.  94-405  to  provide 
an  opportunity  to  receive  services  under 
this  part;  and 

(2)  For  whom  the  local  educational 
agency  has  planned  after  consultation 
with  appropriate  officials  of  non-public 
schools  to  actually  provide  these  services 
in  the  period  from  July  1,  1976  through 
September  30,  1978. 

(b)  If  the  local  educational  agency  is 
prohibited  by  law  from  providing  for 
public  educational  services  for  children 
enrolled  in  elementary  and  secondary 
non-public  schools,  as  required  by  sec¬ 
tion  205(a)  (6)  of  Pub.  L.  94-405,  the  lo¬ 
cal  educational  agency  shall  include  un¬ 
der  S  122a.21(b)  (5)  those  children  to 
whom  it  would  actually  provide  these 
services  but  for  the  legal  prohibition.  The 
local  educational  agency  shall  clearly 
state  on  its  application  the  number  of 
non-public  school  children  referred  to  in 
the  preceding  sentence,  and  shall  state 
that  it  is  prohibited  by  law  from  provid¬ 
ing  these  services  to  those  children. 

(Pub.  L.  94-405,  Sections  205(a)(6)  ana 
206(c).) 

§  122a. 2  3  Slate  educational  agency's  re¬ 
view  of  applications. 

(a)  Approval  of  applications.  Hie 
State  educational  agency  shall  approve 
an  application  from  a  local  agency  only 
if  it  determines  that  the  application  sat¬ 
isfies  the  requirements  of  Pub.  L.  94-405, 
the  regulations  in  this  part  and  in  part 
100b  of  this  Chapter. 

(b)  Effective  date  of  approved  appli¬ 
cations.  A  local  educational  agency  ap¬ 
plication  approved  by  a.  State  educa¬ 
tional  agency  under  this  part  is  effective 
from  the  first  day  on  which : 

(1)  Any  Indochinese  refugee  child  re¬ 
ceived  public  educational  services  under 
the  supervision  of  the  applicant  agency; 
and 

(2)  The  State  educational  agency’s  ap¬ 
plication  to  the  Commissioner  under  this 
port  was  effective. 

(c)  Notice  and  opportunity  for  hear¬ 
ing.  The  State  educational  agency  may 
not  finally  disapprove  a  local  educational 
agency’s  application  in  whole  or  in  part 
without  first  affording  the  local  educa¬ 
tional  agency  reasonable  notice  and  op¬ 
portunity  for  a  hearing  with  respect  to 
its  action  in  accordance  with  the  require¬ 
ments  of  section  425(a)  of  the  General 
Education  Provisions  Act.  Hie  State  ed¬ 
ucational  agency  shall  include  in  Its  no¬ 
tice  the  reasons  for  the  proposed  disap¬ 
proval.  The  State  educational  agency 
shall  hold  a  hearing  within  30  days  after 
it  receives  a  written  request  from  the  lo¬ 
cal  educational  agency.  If  the  State  edu¬ 
cational  agency  decides  not  to  rescind  its 
final  action,  it  shall  give  notice  of  the  de¬ 
cision  to  the  local  educational  agency  in 
writing,  stating  its  reasons  and  indicat¬ 
ing  the  local  educational  agency’s  right 
to  appeal  to  the  Commissioner  under  sec¬ 
tion  425(b)  of  the  General  Education 
Provisions  Act  within  20  days  of  the  re¬ 
ceipt  of  the  notice. 

(Pub.  L.  94-405,  Section  202(a);  20  UA.C. 
123  lb-2.) 
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Subpart  F — Records  and  Reports  Required 
by  the  Commissioner 

§  122a. 24  Records  required  of  State  and 
local  educational  agencies. 

(a)  State  educational  agencies.  A 
State  educational  agency  which  has  re¬ 
ceived  a  grant  under  this  part  shall 
maintain  adequate  written  records  show¬ 
ing  that  it  has  satisfied  the  requirements 
of  §  122a.l0  regarding  the  use  of  funds 
paid  to  it  for  the  administration  of  the 
program. 

(b)  Local  educational  agencies.  The 
State  educational  agency  shall  require 
each  local  educational  agency  which  has 
received  a  subgrant  under  this  part  to 
maintain  adequate  written  records  to 
substantiate  that  it  has  satisfied  the  re¬ 
quirements  governing  eligibility,  entitle¬ 
ment,  and  use  of  funds,  which  are  con¬ 
tained  in  Subparts  D  and  G,  including 
those  requirements  arising  from  the  as¬ 
surances  given.  These  records  must  doc¬ 
ument  on  an  individual  basis  that  each 
Indochinese  refugee  child  counted  and 
served  under  this  part  is  an  Indochinese 
refugee  child  as  defined  in  Pub  L.  94-405, 
Title  II.  The  records  must  reflect  the 
identity  of  the  children  by  name,  ad¬ 
dress  and  alien  registration  number  or 
copy  of  the  immigration  document  dis¬ 
playing  this  number. 

(20  T7.S.C.  1232c(a).) 

§  122a. 25  Retention  of  records. 

State  and  local  educational  agencies 
receiving  payments  under  this  part  are 
required  to  keep  all  records  supporting 
the  application  until  the  completion  of 
the  administrative  reviews  which  are 
regularly  conducted  by  Federal  agencies, 
or  for  five  years  following  the  fiscal  year 
to  which  the  application  relates.  The 
records  involved  which  have  been  ques¬ 
tioned  must  be  further  maintained  until 
necessary  adjustments  have  been  made, 
and  the  adjustments  have  been  reviewed 
and  cleared  by  the  Federal  agencies  mak¬ 
ing  these  reviews. 

(20  U.S.C.  12320(a).) 

§  122a  .26  Annual  performance  report 
by  State  educational  agency. 

Each  State  educational  agency  receiv¬ 
ing  financial  assistance  under  this  part 
shall  make  the  annual  performance  re¬ 
port  as  required  by  8  100b.432  of  Part 
100b  of  this  Chapter  to  the  Commission¬ 
er,  within  90  days  after  the  end  of  the 
grant  period.  The  State  educational 
agency  in  its  report  shall  include  (in 
addition  to  the  information  required  by 
Part  100b)  information  showing: 

(a)  The  number  of  Indochinese  refu¬ 
gee  children  who  during  the  grant  pe¬ 
riod,  received  public  educational  services 
in  each  local  educational  agency  in  the 
State,  including  both  public  and  non¬ 
public  school  children; 

(b)  A  description  of  the  services  pro¬ 
vided  by  the  local  educational  agencies 
to  Indochinese  refugee  children  through 
the  use  of  funds  received  under  this  part; 
and 


(c)  Other  Information  the  Commis¬ 
sioner  may  require. 

(20  VS.  1232c(b)  (1)  (A)  (III) .) 

Subpart  G — Use  of  Funds 
§  122a.  2  7  General. 

Each  educational  agency  shall  use  pay¬ 
ments  made  to  it  under  this  part  in  ac¬ 
cordance  with  an  application  approved 
under  Pub.  L.  94-405  section  205  for 
public  educational  services  for  Indo¬ 
chinese  refugee  children  enrolled  in  the 
schools  of  the  local  educational  agency 
and  enrolled  in  elementary  and  second¬ 
ary  non-public  schools  within  the  dis¬ 
trict  served  by  that  local  educational 
agency. 

(Pub.  L.  94-406,  Sections  203  and  205.) 

§  122a. 28  Public  educational  services  to 
be  provided  during  period  of  obliga¬ 
tion. 

Each  application  by  a  local  education¬ 
al  agency  to  a  State  educational  agency 
for  a  subgrant  under  this  part  must  con¬ 
tain  an  assurance  that  the  applicant  has 
or  will  (as  a  condition  of  receiving  the 
grant)  in  the  period  from  July  1,  1976 
through  September  30.  1978  make  avail¬ 
able  public  educational  services  to  all 
Indochinese  refugee  children  who  are 
counted  under  8  122a.21(b)  (5),  including 
the  non-public  school  children  who  are 
counted. 

(Pub.  L.  94-406,  Section  203.) 

§  122a. 29  Use  of  funds  for  public  school 
children. 

The  public  educational  services  pro¬ 
vided  under  this  part  to  Indochinese  ref¬ 
ugee  children  enrolled  in  public  elemen¬ 
tary  and  secondary  schools  may  include 
basic  educational  services  and  such  sup¬ 
plementary  English  language  instruction 
and  other  educational  services  as  are 
necessary  to  enable  the  children  to 
achieve  a  satisfactory  level  of  educa¬ 
tional  performance. 

(Pub.  L.  94-406,  Section  203.) 

§  122a. 30  Comparable  services  required 
for  children  enrolled  in  public 
schools.  . 

The  State  educational  agency  shall  re¬ 
quire  a  local  educational  agency,  as  a 
condition  of  entitlement  to  payments 
under  this  part,  to  assure  the  State  edu¬ 
cational  agency  in  its  application  that 
all  Indochinese  refugee  children  to  whom 
it  provides  public  educational  services 
under  this  part  have  access  during  the 
grant  period  to  all  publicly  funded  in¬ 
structional  services  provided  by  that 
agency  on  a  basis  comparable  to  that 
which  the  local  educational  agency  pro¬ 
vides  to  other  children  residing  in  the 
area  or  areas  where  the  Indochinese  ref¬ 
ugee  children  are  being  served. 

(Pub.  L.  94-405.  Section  206;  20  OS.C.  1232c 
(b)(1)  (A)  (IV).) 

§  122a. 31  Us#  of  funds  for  non-public 
school  children. 

(a)  Supplemental  services  authorized. 
The  public  educational  services  provided 


under  this'  part  to  Indochinese  refugee 
children  enrolled  in  non-public  schools 
must  consist  of  such  supplemental  Eng¬ 
lish  language  instruction  and  other  sup¬ 
plemental  educational  service  as  are  nec¬ 
essary  to  enable  those  children  to  achieve 
a  satisfactory  level  of  educational  per¬ 
formance. 

(b)  Restrictions  on  use  of  funds.  The 
use  of  funds  provided  under  this  part 
for  children  enrolled  in  non-public 
schools  is  subject  to  the  restrictions  set 
forth  in  section  205(a)(6)  of  Pub.  L. 
94-405,  and  in  addition  to  the  following 
restrictions: 

(1)  The  use  of  these  funds  may  not 
include  financing  the  basic  level  of  in¬ 
struction  which  is  provided  by  the  non¬ 
public  school  to  its  students,  but  is  lim¬ 
ited  to  financing  the  supplemental  serv¬ 
ices  referred  to  in  paragraph  (a)  of 
this  section; 

(2)  The  use  of  these  funds  may  not 
include  the  payment  of  salaries  for 
teachers  or  other  employees  of  non¬ 
public  schools  except  for  services  per¬ 
formed  outside  their  regular  hours  of 
duty  and  under  public  supervision  and 
control; 

(3)  The  use  of  these  funds  may  not 
include  acquisition  or  use  of  equipment 
other  than  mobile  or  portable  equipment 
on  non-public  school  premises,  or  the 
construction  of  non-public  school  facili¬ 
ties. 

(Pub.  L.  94-406.  Section  206(a)  (6) ;  Lemon  v. 
Kurtzman.  403  US.  602  (1971).) 

§  122a. 32  Waiver  of  requirement  for 
participation  of  non-public  school 
children. 

(a)  Conditions  for  waiver.  If  a  State  is 
prohibited  by  law  from  providing  public 
educational  services  to  Indochinese  refu¬ 
gee  children  enrolled  in  elementary  and 
secondary  non-public  schools,  as  required 
by  Pub.  L.  94-405,  section  205(a)  (6)  and 
the  relevant  provisions  of  this  part,  the 
Commissioner  may  waive  this  require¬ 
ment  and  shall  arrange  for  the  provision 
of  services  to  those  children  through  ar¬ 
rangements  which  are  subject  to  the  re¬ 
quirements  of  Title  II  of  Pub.  L.  94-405, 
and  of  this  part.  For  the  purpose  of  de¬ 
termining  whether  a  State  is  prohibited 
by  law  from  providing  public  educa¬ 
tional  services  for  Indochinese  refugee 
children  enrolled  in  non-public  schools, 
the  Commissioner  may  require  the  State 
educational  agency  to  furnish  an  opinion 
of  the  Attorney  General  of  the  State  with 
regard  to  the  status  of  State  law  gov¬ 
erning  participation. 

(b)  Cost  of  arrangements  by  Commis¬ 
sioner.  When  the  Commissioner  arranges 
for  services  pursuant  to  this  section,  the 
Commissioner  may  after  consultation 
with  the  appropriate  public  and  non¬ 
public  school  officials,  use  to  defray  the 
cost  of  the  arrangement,  the  amount  to 
which  the  State  educational  agency  of 
that  State  would  have  been  entitled 
under  this  part  if  the  children  to  be 
served  by  the  arrangement  had  been 
counted  and  afforded  the  opportunity  to 
be  served  by  the  local  educational  agen- 
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cies  of  that  State  in  accordance  with  the 
requirements  of  Pub.  L.  94—405,  section 
206(c). 

(Pub.  L.  94-405,  Section  906(c) .) 

Appendix — Title  II — Program  foe  the  Tran¬ 
sition  Period  and  the  1977  Fiscal  Tear 

APPi.TrAnn.nT;  DEFINITIONS 

Sec.  201.  (a)  The  provisions  of  this  title 
gho.il  be  applicable  for  the  period  beginning 
July  1,  1976.  and  ending  September  30, 
1977. 

(b)  As  used  In  this  title — 

(1)  The  term  “Commissioner”  means  the 
Commissioner  of  Education. 

(2)  The  term  “elementary  schools”  means 
a  day  or  residential  school  which  provides 
elementary  education,  as  determined  under 
State  law. 

(3)  The  term  “Indochinese  refugee  chil¬ 
dren”  means  children  who  are  refugees  with¬ 
in  the  mooning  of  that  term  as  defined  In 
section  3  of  the  Indochina  Migration  and 
Refugee  Assistance  Act  of  1975. 

(4)  The  term  “local  educational  agency” 
means  a  pubUc  board  of  education  or  other 
public  authority  legally  constituted  within 
a  State  for  either  administrative  control  or 
direction  of,  or  to  perform  a  service  func¬ 
tion  for,  public  elementary  or  secondary 
schools  in  a  city,  county,  township,  school 
district,  or  other  political  subdivision  of  a 
State,  or  such  combination  of  school  districts 
or  counties  as  are  recognized  In  a  State  as 
an  administrative  agency  for  its  public 
elementary  or  secondary  schools.  Such  term 
also  Includes  any  other  public  Institution  or 
agency  having  administrative  control  and 
direction  of  a  public  elementary  or  second¬ 
ary  school. 

(5)  The  term  “secondary  school”  means  a 
day  or  residential  school  which  provides  sec¬ 
ondary  education,  as  determined  under  8tate 
law. 

(6)  The  term  “State”  Includes,  In  addi¬ 
tion  to  the  several  States  of  the  Union,  the 
Commonwealth  of  Puerto  Rico,  the  District 
of  Columbia,  Guam,  American  Samoa,  the 
Virgin  Islands,  and  the  Trust  Territory  of 
the  Pacific  Islands. 

(7)  The  term  “State  educational  agency” 
means  the  State  board  of  education  or  other 
agency  or  officer  primarily  responsible  for 
the  State  supervision  of  public  elementary 
and  secondary  schools,  or  If  there  Is  no  such 
officer  or  agency,  an  officer  or  agency  desig¬ 
nated  by  the  Governor  or  by  State  law. 

(8)  The  term  "elementary  or  secondary 
nonpublic  schools”  means  schools  which 
comply  with  the  compulsory  education  laws 
of  the  State  and  which  are  exempt  from 
taxation  under  section  501(c)(3)  of  the  In¬ 
ternal  Revenue  Code. 

STATE  ENTITLEMENTS 
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Ices  under  the  supervision  of  each  local  edu¬ 
cational  agency  within  such  State,  or 

(11)  if  the  number  of  such  children  equals 
or  exceeds  1  per  centum  of  the  total  number 
of  children  enrolled  in  the  schools  of  that 
agency,  $300  for  each  such  child  In  such  1 
per  centum  who  Is  furnished  such  services 
under  the  supervision  of  each  local  educa¬ 
tional  agency  within  such  State;  and 

(C)  $600  for  each  additional  such  child  In 
excess  of  one  hundred  such  children,  or  In 
excess  of  such  1  per  centum,  as  the  case  may 
be,  being  furnished  such  services  under  the 
supervision  of  that  agency. 

(2)  For  the  purpose  of  this  subsection,  the 
term  “State”  does  not  Include  American 
Samoa,  the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

(c)  (1)  The  Jurisdictions  to  which  this 
subsection  applies  are  American  Samoa,  the 
Virgin  Islands,  and  the  Trust  Territory  of 
the  Pacific  Islands. 

(2)  Each  Jurisdiction  to  which  this  sub¬ 
section  applies  shall  be  entitled  to  a  grant 
for  the  purposes  set  forth  In  section  203  In 
an  amount  equal  to  an  amount  determined 
by  the  Commissioner  In  accordance  with 
criteria  established  by  him,  except  that  the 
aggregate  of  the  amount  to  which  such 
Jurisdictions  are  so  entitled  for  any  period 
shall  not  exceed  an  amount  equal  to  l  per 
centum  of  the  aggregate  of  the  amounts  to 
which  all  States  are  entitled  under  subsec¬ 
tion  (b)  of  this  section  for  that  period.  If  the 
aggregate  of  hte  amounts,  determined  by  the 
Commissioner  pursuant  to  the  preceding 
sentence,  to  be  so  needed  for  any  period 
exceeds  an  amount  equal  to  such  1  per 
centum  limitation,  the  entitlement  of  each 
such  Jurisdiction  shall  be  reduced  propor¬ 
tionately  until  such  aggregate  does  not  ex¬ 
ceed  such  1  per  centum  limitation. 

(d)  Notwithstanding  any  other  provision 
of  this  section,  no  State  educational  agency 
shall  be  entitled  to  receive  a  grant  for  any 
period  In  excess  of  the  amount  equal  to  the 
amount  to  which  such  agency  would  other¬ 
wise  be  entitled  under  this  section  for  that 
period  minus  the  sum  of  the  amounts  re¬ 
ceived  by  the  local  educational  agencies  of 
that  State  and  by  that  State  educational 
agency  for  that  period  under  the  Indochina 
Migration  and  Refugee  Assistance  Act  of 
1975. 

(e)  Determinations  with  respect  to  the 
number  of  Indochinese  refugee  children  by 
the  Commissioner  under  this  section  for  any 
period  shall  be  made,  whenever  actual  satis¬ 
factory  data  are  not  available,  on  the  basis  of 
estimates.  No  such  determination  shall  oper¬ 
ate,  because  of  an  underestimate,  to  deprive 
any  State  educational  agency  of  Its  entitle¬ 
ment  to  any  payment  (or  the  amount 
thereof),  under  this  section  to  which  such 
agency  would  be  entitled  had  such  deter¬ 
mination  been  made  on  the  basis  of  ac¬ 
curate  data. 


Sec.  202.  (a)  The  Commissioner  shall.  In 
accordance  with  the  provisions  of  this  title, 
make  payments  to  State  educational  agencies 
for  the  period  July  1,  1976,  through  Sep¬ 
tember  30,  1977,  for  the  purposes  set  forth 
In  section  203. 

(b)(1)  Expect  as  provided  In  subsection 
(d)  of  this  section,  the  maximum  amount 
of  the  grant  to  which  a  State  educational 
agency  Is  entitled  under  this  title,  for  the 
period  beginning  July  1,  1976,  and  ending 
September  80,  1977,  shall  be  equal  to  the 
sum  of — 

(A)  The  number  of  Indochinese  refugee 
children  aged  5  to  17,  Inclusive,  receiving 
public  educational  services  under  the  su¬ 
pervision  of  each  local  educational  agency 
within  that  State  during  the  period  for  which 
the  determination  is  made;  multiplied  by — 

(B)  The  lesser  at — 

(1)  $300  for  each  of  the  first  one  hundred 
such  children  who  are  furnished  such  serv- 


USES  OF  FUNDS 

Sec.  203.  Payments  made  under  this  title 
to  any  State  may  be  used  In  accordance  with 
applications  approved  under  section  206  for 
public  educational  services  for  Indochinese 
refugee  children  in  the  schools  of  the  local 
educational  agencies  of  that  State  and  In 
elementary  and  secondary  nonpublic  schools 
of  that  State. 

ALLOCATION  OF  APPROPRIATIONS 

Sec.  204.  (a)  If  the  sums  appropriated  for 
the  period  from  July  1,  1976,  to  September 
30.  1977,  for  making  the  payments  provided 
for  in  this  title  are  not  sufficient  to  pay  In 
full  the  total  amounts  which  State  educa¬ 
tional  agencies  are  entitled  to  receive  under 
this  title  for  such  period,  the  allocations  to 
such  State  educational  agencies  shall  be 
ratably  reduced  to  the  extent  necessary  to 
bring  the  aggregate  of  such  allocations 


within  the  limits  of  the  amount  so  appropri¬ 
ated. 

(b)  In  the  event  that  funds  become  avail¬ 
able  for  making  payments  under  this  title 
for  such  period  after  allocations  have  been 
made  under  subsection  (a)  for  that  period, 
the  amounts  reduced  under  subsection  (a) 
shall  be  Increased  on  the  same  basis  as  they 
were  reduced. 

APPLICATIONS 

Sec.  205.  (a)  No  State  educational  agency 
shall  be  entitled  to  any  payment  under  this 
title  for  any  period  unless  that  agency  sub¬ 
mits  an  application  to  the  Commissioner  at 
such  time.  In  such  manner,  and  containing 
or  accompanied  by  such  Information,  as  the 
Commissioner  may  reasonably  require.  Each 
such  application  shall — 

(1)  Provide  that  the  educational  programs, 
services,  and  activities  for  which  payments 
under  this  title  are  made  will  be  administered 
by  or  under  the  supervision  of  the  agency; 

(2)  Provide  that  payments  under  this  title 
will  be  used  for  purposes  set  forth  In  section 
203; 

(3)  Provide  assurances  that  such  payments 
will  be  distributed  among  local  educational 
agencies  within  that  State  in  accordance 
with  sections  202(b)(1)  and  202(d); 

(4)  Provide  assurances  that  the  State  edu¬ 
cational  agency  will  not  finally  disapprove  In 
whole  or  In  part  any  application  for  funds 
received  under  this  title  without  first  afford¬ 
ing  the  local  educational  agency  submitting 
an  application  for  such  funds  reasonable  no¬ 
tice  and  opportunity  for  a  hearing; 

(5)  Provide  for  making  periodic  reports  to 
the  Commissioner  evaluating  the  effective¬ 
ness  of  the  payments  made  under  this  title, 
and  such  other  reports  as  the  Commissioner 
may  reasonably  require  to  perform  his  func¬ 
tions  under  this  title;  and 

(6)  Provide  assurances — 

(I)  That  to  the  extent  consistent  with  the 
number  of  Indochinese  refugee  children  en¬ 
rolled  In  the  elementary  or  secondary  non- 
public  schools  within  the  district  served  by 
a  local  educational  agency,  such  agency,  after 
consultation  with  appropriate  officials  of 
such  schools,  shall  provide  for  the  benefit  of 
these  children  secular,  neutral,  and  nonldeo- 
loglcal  services,  materials,  and  equipment 
necessary  for  the  education  of  such  children; 

(II)  That  the  control  of  funds  provided 
under  this  paragraph  and  title  to  materials, 
equipment,  and  property  repaired,  remodeled, 
or  constructed  therewith  shall  be  In  a  public 
agency  for  the  uses  and  purposes  provided 
In  this  title,  and  a  public  agency  shall  admin¬ 
ister  such  funds  and  property;  and 

(III)  That  the  provision  of  services  pur¬ 
suant  to  this  paragraph  shall  be  provided 
by  employees  of  a  public  agency  or  through 
contract  by  such  public  agency  with  a  per¬ 
son,  association,  agency,  or  corporation  who 
or  which.  In  the  provision  of  such  services. 
Is  Independent  of  such  elementary  or  second¬ 
ary  nonpublic  school  and  of  any  religious 
organization;  and  such  employment  or  con¬ 
tract  shall  be  under  the  control  and  super¬ 
vision  of  such  public  agency,  and  the  funds 
provided  under  this  paragraph  shall  not  be 
commingled  with  State  or  local  funds. 

(b)  The  Commissioner  shall  approve  an 
application  which  meets  the  requirements  of 
subsection  (a) .  The  Commissioner  shall  not 
finally  disapprove  an  application  of  a  State 
educational  agency  except  after  reasonable 
notice  and  opportunity  for  a  hearing  on  the 
record  to  such  agency. 

PAYMENTS 

Sec.  206.  (a)  The  Commissioner  shall  pay 
to  each  State  educational  agency  having  an 
application  approved  under  section  206  the 
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amount  which  that  State  Is  entitled  to  re¬ 
ceive  under  this  title. 

(b)  The  Commissioner  Is  authorized  to  pay 
to  each  State  educational  agency  amounts 
equal  to  the  amounts  expended  by  It  for 
the  proper  and  efficient  administration  of  Its 
functions  under  this  title,  except  that  the 
total  of  such  payments  for  any  period  shall 
not  exceed  1  per  centum  of  the  amounts 
which  that  State  educational  agency  Is  en¬ 
titled  to  receive  for  that  period  under  this 
title. 

(c)  If  a  State  Is  prohibited  by  law  from 
providing  public  educational  services  for 
children  enrolled  In  elementary  and  second¬ 
ary  nonpublic  schools,  as  required  by  section 
205(a)  (6) ,  the  Commissioner  may  waive  such 
requirement  and  shall  arrange  for  the  pro¬ 


vision  of  services  to  such  children  through 
arrangements  which  shall  be  subject  to  the 
requirements  of  this  title. 

WITHHOLDING 

Sec.  207  Whenever  the  Commissioner,  after 
reasonable  notice  and  opportunity  for  a  hear¬ 
ing  to  any  State  educational  agency,  finds 
that  there  Is  a  failure  to  meet  the  require¬ 
ments  of  this  title,  the  Commissioner  shall 
notify  that  agency  that  further  payments 
will  not  be  made  to  the  agency  under  this 
title,  or  In  his  discretion,  that  the  State  edu¬ 
cational  agency  shall  not  make  further  pay¬ 
ments  under  this  title  to  specified  local  edu¬ 
cational  agencies  (whose  actions  cause  or 
are  Involved  In  such  failure)  until  he  Is  sat¬ 
isfied  that  there  is  no  longer  any  such  fail¬ 


ure  to  comply.  Until  he  Is  so  satisfied,  no  fur¬ 
ther  payments  shall  be  made  to  the  State 
educational  agency  under  this  title  or  pay¬ 
ments  by  the  State  educational  agency  un¬ 
der  this  title  shall  be  limited  to  local  educa¬ 
tional  agencies  whose  actions  did  not  cause 
or  were  not  involved  In  the  failure,  as  the 
case  may  be. 

AUTHORIZATION  OF  APPROPRIATIONS 

Sec.  208.  There  are  authorized  to  be  appro¬ 
priated  for  the  period  beginning  July  1,  1976, 
and  ending  September  30.  1977.  such  sums 
as  may  be  necessary  to  make  payments  to 
which  State  educational  agencies  are  entitled 
under  this  title  and  payments  for  adminis¬ 
tration  under  section  206(b) . 
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